Sentencing is frequently described as the most demanding of judicial duties. 6 If that is true, then the sentencing of mentally impaired offenders must rate as the sentencer's most challenging task.
7 This paper will consider the common law approach to sentencing as applied to mentally impaired offenders. This is the approach underpinned by traditional sentencing theory with its emphasis on achieving a just balance between various competing sentencing purposes. 8 In Part A of this paper, the issue of mental impairment among offenders will be contextualised. The prevalence of mental impairments among offenders will be considered along with the converse, that is, the prevalence of offending by those who suffer from mentally impairments. There is a considerable body of evidence demonstrating a strong correlation between offending and mental impairment. 9 However the relationship between the two factors is complex and is confounded by various mediating factors, including, in particular, comorbid substance abuse.
10
Throughout this paper, the author will use the term ''mental impairment" to encompass the concepts of mental illness, mental disorder, and intellectual impairment. In sentencing, these terms bear a broader meaning than when used to consider an accused's fitness to stand trial or for the purposes of the defences of insanity or diminished responsibility. 11 The meanings are also distinct from medical understandings of the terms. Freeman argues that the medical definition of mental illness is broader than the legal definition because the former involves 'rigorously identifying a cluster of symptoms according to a standardised diagnostic classification system … designed to provide consistency in psychiatric diagnosis'. 12 However, as far as sentencing is concerned, it is the legal usage that is probably broader, because courts have refused to prescriptively define the terms or to delimit the types of mental impairment which might relevantly be considered. 13 Accordingly, a diverse range of conditions have been considered, including cases where an accurate diagnosis has been impossible 14 and where the relevant condition could only be identified as falling within a broad class of disorders.
15
Part B will consider the relevance of mental impairment to sentencing under the common law and the ways in which mental impairment can have mitigating or aggravating tendencies. This section will consider how the rules on sentencing mentally impaired offenders are applied under the traditional purposive approach that embraces considerations of incapacitation, rehabilitation, deterrence and proportional retribution. Inconsistencies are revealed within and between jurisdictions especially around whether the impairment needs to be "serious" and whether it needs to be causally related to the offending conduct.
11
Richard Fox (1986) Finally, in Part C, this paper will question whether, in light of the cases, the common law has achieved coherence in its approach to sentencing mentally impaired offenders. Even though proportionality is the dominant sentencing purpose, 16 it is argued that there is an observable failure in many cases to
give adequate consideration to the diminished culpability of mentally impaired offenders. Instead, case law requires that mental impairment is a factor which is predominantly relevant to the weight of general deterrence. 17 The author argues that inconsistencies in this area of sentencing demonstrate the law's lack of coherence in the way the principles are applied and create a risk of injustice to this class of offender.
A. The relationship between mental illness and offending
The relationship between mental impairment and offending is strongly correlative, and yet far from straightforward. 18 On the one hand, there are, undoubtedly, a disturbing number of offenders who suffer from some type of mental impairment. In 2001 Butler and Allnut conducted a large scale study of the prevalence of mental impairment among NSW prisoners. 19 Approximately 1500 prisoners were assessed by mental health professionals using formal psychiatric screening instruments. 20 The sample of male and female prisoners were drawn from both the sentenced and remand populations. found that 74% of inmates suffered from at least one psychiatric disorder in the previous twelve months compared to a prevalence of 22% in the general population for the same period.
22 "Psychiatric disorders" were defined broadly to include personality disorders and substance use disorders. 23 The category of "mental disorders" was narrower; it excluded both of those conditions, and had a prevalence of 42% among prisoners compared with 15% in the general community. 24 An earlier study examined the prior psychiatric histories of over 4000 individuals convicted in Victoria's higher courts between 1993 and 1995. This study found that over 25% of offenders had a history of contact with mental health services. 25 That figure is consonant with a 2003 Victorian Department of Justice report which claims that 28% of Victorian inmates report that they had previously been diagnosed with a mental illness.
26
In 2001 Professor Mullen conducted a meta-analysis of several Australian and international studies and concluded that major mental disorders are typically found in male prisoners at rates between two and four times that found in the general population. When substance abuse and personality disorders were included, the rates became even more dramatically disparate. Further, levels 22 Ibid 48.
23
Conditions falling within the category of "psychiatric disorders" included psychosis, affective disorder, anxiety disorder, substance use disorder, personality disorder and neurasthenia: ibid 48.
24
Conditions falling within the category of "mental disorders" included psychosis, affective disorder and anxiety disorder: ibid 48. higher levels of arrests for criminal offences generally and violent offences in particular, than among demographically matched controls from the cohort.
37
Rates of arrest for both general and violent offences were even more significantly disparate among those suffering from mental impairment and comorbid substance abuse.
38
A birth cohort study in New Zealand compared the rate of violent offending over the previous twelve months among 21-year-old men suffering from various mental disorders. The control group (those without a psychiatric disorder) violently offended at the rate of 3.8%. Among the group with psychiatric disorders as a whole, 18% committed at least one violent offence.
Broken down by category of impairment, that figure included 33% of sufferers of schizophrenia; 34% of sufferers of substance abuse disorder; and 95% of sufferers of schizophrenia who also suffered from comorbid substance abuse, who committed violent offences in the previous twelve month period.
39
Mullen cites a number of similar studies but, again, the results need to be treated with caution. 40 standpoint, substance abuse dramatically increases the rates at which the mentally ill come into contact with the criminal justice system. Mullen cites data from a 1998 study of those convicted by Victoria's higher courts with prior contact with public mental health services. That study showed that men with schizophrenia and comorbid substance abuse were 12 times more likely than men in the general population to offend; compared with schizophrenics without substance abuse disorders who were only two times more likely.
Similarly, men with comorbid affective disorders were 13.5 times more likely than men in the general population to offend; compared with a factor of 2.6 among their counterparts.
54

B. Sentencing mentally disordered offenders -the common law approach
Most of Australia's sentencing legislation has nothing specific to say about the principles to be applied in sentencing mentally impaired offenders. The issue has therefore been left to be resolved in accordance with the common law.
It is well-understood that at common law sentencing is a balancing process; the court considers all the relevant circumstances and crafts a sentence appropriate to achieve one or more of a limited class of sentencing purposes.
These purposes are retribution (just deserts), deterrence (general and specific), rehabilitation and societal protection (incapacitation). [T]he troublesome nature of the sentencing discretion arises in large measure from unavoidable difficulty in giving weight to each of the purposes of punishment. The purposes of criminal punishment are various: protection of society, deterrence of the offender and of others who might be tempted to offend, retribution and reform. The purposes overlap and none of them can be considered in isolation from the others when determining what is an appropriate sentence in a particular case.
56
These purposes flow from two distinct theoretical bases which are said to underpin sentencing. The first is utilitarianism. This theory calls for sentencing practices that promote the greatest amount of community utility. 57 It supports a forward-looking approach to sentencing by examining the likely future consequences of a sentencing decision. Utilitarianism is thus concerned with the capacity of a sentence to prevent crime by deterring the particular offender or others, by rehabilitating the offender or by incapacitating the offender from offending in the future through lengthy imprisonment.
58
The second theoretical base is just deserts retributivism. This Kantian theory asserts that criminals deserve punishment and punishment is thereby justified, because of the moral wrongness of the criminal's act. The severity of the punishment is limited by the just deserts principle which provides that punishment must be proportionate to the crime and to the offender's culpability. 59 Under this theory, punishment is just and should be imposed even when the sentencer is virtually certain that consequentialist goals such as deterrence and rehabilitation will fail. likelihood of future offending, proportionality sets the ceiling. 61 The notion of a quantum of punishment that is both just and ascertainable is certainly attractive -however, the theory seems unable to explain the trend identified by a number of observers 62 towards increasingly punitive sentences for comparable offences.
63
A number of commentators have expressed concerns about the capacity of these two justificatory theories to work together to produce a body of principled and coherent sentencing decisions. 64 The result, according to Ashworth, is a 'cafeteria system' where sentencers choose whichever sentencing rationale suits the case at hand. 65 Potas, on the other hand, considers that utilitarianism is the 'defining principle' which allows the precise sentence to be pinpointed within the range set by just deserts, the latter acting merely as the 'limiting principle'. 66 Descriptively, that analysis is persuasive because the High Court has repeatedly emphasised that proportionality represents the outer limits of any sentence.
67
In practice, the tendency of sentencing purposes to conflict gives rise to a notorious paradox. [The sentencing purposes] are guideposts to the appropriate sentence but sometimes they point in different directions, And so a mental abnormality which makes an offender a danger to society when he is at large but which diminishes his moral culpability for a particular crime is a factor which has two countervailing effects: one which tends towards a longer custodial sentence, the other towards a shorter.
69
It is worthwhile to consider how courts have employed various sentencing purposes in relation to mentally impaired offenders and how the tensions are resolved in practice.
Incapacitation
Sentences which incapacitate mentally impaired offenders often resonate well with the public because of widespread fears and misconceptions about the nature of mental illness. 70 Robert Veen probably exemplified those fears.
Veen stabbed a man more than 50 times with a knife and was convicted of manslaughter on the basis of diminished responsibility. He suffered from an untreatable mental condition which, when Veen was intoxicated and under stress, caused him to behave with uncontrollable aggression. 71 The trial judge ordered a life sentence so that the community could be protected from Veen's violent urges. That sentence was reduced on appeal to twelve years because of Veen's reduced culpability. Barely ten months after his release, Veen killed again under hauntingly similar circumstances. assurances that this prisoner would be housed in that facility, the judge sentenced Roadley to six years imprisonment, with no minimum term, and despite his plea of guilty.
84
I am left with the totally obnoxious and deplorable conclusion that I must send to gaol a five to six year old in an adult body; that I must first sentence you to a term of imprisonment before you will become entitled to obtain the appropriate care and attention that you require. I find this task totally obnoxious and a disgrace for our society. That this situation can be permitted to happen in 1990 is a damning indictment of our system of community welfare. 
Rehabilitation
Rehabilitation has a long pedigree as a sentencing aim, although some commentators believe that its popularity with sentencers and legislators has declined. However, the goal of providing offenders with treatment seems to represent a humane approach towards mentally impaired offenders as well as potentially serving the interests of society to the extent that offenders with improved clinical outcomes do not reoffend or reoffend at lower rates.
94
The mere presence of a mental impairment is not, however, sufficient to support a treatment order without special statutory powers. 95 The offender must also consent to treatment. Courts have no common law powers to order treatment for offenders against their wishes, whether inside prison or without. relationship between the mental impairment and the offence before a treatment condition can be attached to an order.
97
The concept of rehabilitation presumes a sentence built around a medical model. In turn, medical models aim to treat, not just the symptoms, but the underlying causes of a condition. As Professor Fox points out, effective mental health treatments often take a considerable amount of time. 98 However, a sentence built around treatment needs is not permitted to be longer or more onerous than the appropriate proportionate sentence. 99 The sentence therefore ends, not when the offender's mental health has improved, but when the proportionate term expires.
100
The Channon 101 case illustrates the principle. The appellant commenced work at a building site in a remote part of the Northern Territory. Two days later he was at a pub with a workmate when some light-hearted teasing degenerated into a heated argument. Blows were exchanged; the appellant then left and burned down the workmate's company-supplied accommodation hut along with a nearby hut used by other workers. No-one was endangered by the fire, but $600 damage was done to the huts and the workers' personal effects.
102
The sentencing judge heard evidence that Channon had a difficult childhood and spent a number of his formative years in institutions. In his youth, he committed a small number of fairly minor offences, although none for the two decades preceding the offence at hand. He had never married, had no family At least one commentator has called for rehabilitation to be abandoned as a sentencing objective because it confounds the primary judicial function of dispensing justice and apportioning blame.
112
[A]ny disposition which is based on a treatment rather than on a punitive model belongs under the aegis of mental health or welfare rather than criminal justice systems -to those agencies that are in the business of treatment rather than punishment. In this regard the call for both law and psychiatry "to return to their historic roles", to stop encroaching on each other's territory and to establish "a true division of labour" would truly simplify the sentencing process and confine the criminal law to more traditional and realistic objectives.
Potas has argued that:
113
Deterrence
Deterrence refers to the capacity of a sentence to deter the offender or others from committing similar offences. In relation to the offender, the concept is referred to as 'specific' or 'personal' deterrence; in relation to others, it is referred to as 'general' deterrence. The tendency of a sentence to have a deterrent effect arises because the offender and the community are made aware of the undesirable consequences of offending. People, as rational actors, are presumed to be motivated to avoid choices with adverse consequences, and hence, will eschew criminal conduct. widespread judicial acceptance that deterrence is a factor which should be given less weight. 115 In Fahda, 116 There is ample authority for the proposition that in the case of an offender suffering from a mental disorder or abnormality, general deterrence is a factor which should be given relatively less weight than in other cases because such an offender is not an appropriate medium for making an example to others. the NSW Court of Criminal Appeal quoted the following oft-cited dictum with approval: 117 On that basis, one might expect that the deterrence factor would not mitigate per se, but that it would prevent the mentally impaired offender from being subject to the aggravating effects that deterrence would otherwise require.
There is dictum to suggest that the deterrence factor is actually 'a basis for reduction of sentence'. 118 But the dominant view is that it is the weight of general deterrence which is reduced and the effect of that on the sentence is merely another factor to be "balanced".
119
In Maddeford, That seems to leave the court with a good deal of flexibility, but the lack of judicial clarity has arguably given rise to confusion about precisely when deterrence is given less weight so as to work in favour of a mentallyimpaired offender. hours. 121 The respondent suffered from severe anxiety and obsessivecompulsive disorder, the latter condition manifesting with a fixation on the supposedly ubiquitous presence of germs and how that problem could be managed in his prison environment. As a result of this condition he was extremely distressed, abnormally agitated and suicidal at the prospect of returning to prison.
122
The Court held that, in relation to serious crime, general deterrence would 'necessarily be the dominant factor affecting the construction of the sentence'
and, almost inevitably, that would result in a heavier sentence of imprisonment. Hence, there would be 'limited scope for giving effect to matters personal to the offender' such as the offender's mental impairment.
123
The Court cited with approval the following dictum:
The existence of a mental disorder is always a relevant factor in the sentencing process, but its impact upon that process and the various issues that arise in sentencing will vary considerably according to the circumstances of the individual case. An assessment of the severity of the disorder is required. … The gravity of the criminal conduct is also an important consideration. It is not difficult to understand that the element of general deterrence can readily be given considerably less weight in the case of an offender suffering from a significant mental disorder who commits a minor crime, particularly if a causal relationship exists between the mental disorder and the commission of such an offence. In some circumstances, however, the mental disorder may not be serious or causally related to the commission of the crime, and the circumstances of the crime so grave, that very little weight in mitigation can be given to the existence of the mental disorder and full weight must be afforded to the element of general deterrence. In between those extremes, an infinite variety of circumstances will arise in which competing considerations must be balanced. was not causally related to the accused's offending conduct. 131 The NSWCCA held that the illness was relevant to the weight to be given to general deterrence, even in the absence of any nexus with the offence. However, in considering the extent of the reduction of the weight of deterrence, it was appropriate to consider the seriousness of the offence against the severity of the impairment.
132
In R v Z, 133 the respondent pleaded guilty to charges of possession of a large commercial quantity of ecstasy and a money-laundering conspiracy charge.
He was an Israeli national who suffered from post-traumatic stress disorder and depression as a result of a suicide-bombing incident. 134 The sentencing judge found that these conditions were causally related to the offending conduct. 135 The NSWCCA held that, even in cases where the offence was causally related to the mental disorder, the primary question was whether the offender knew what he was doing and acted despite knowledge of the gravity of that criminal conduct. If so, full weight should be given to the need for general deterrence, regardless of the accused's mental condition. 136 New South Wales courts have also noted that, although the weight of general deterrence is usually only a significant factor in cases of serious mental impairment, the principle is not predicated on the seriousness of the condition.
137
In Victoria, it is has been clear since Tsiaras given reduced weight when the mental impairment has causally contributed to the offending conduct and when that impairment is serious.
149
In Queensland, there has not been any recent and detailed consideration of the principles to be applied in sentencing mentally impaired offenders. The need for a causal link between the mental impairment and the offence has been denied in persuasive obiter, 150 however the causal link remains a focus of inquiry in many cases. 151 It seems that in Queensland too, general deterrence will be of less significance only when the mental condition is serious.
152
The question of the role of personal deterrence in sentencing mentally impaired offenders is less contentious. The notion of personal deterrence presupposes an offender's capacity to make a rational cost-benefit analysis in relation to offending. 153 It is also accepted that personal deterrence might be harder to achieve among this class of offender because of impaired capacity to exercise control over their own actions.
154
Retribution
The primary rule flowing from the theory of just deserts retributivism is that the punishment must be commensurate with the seriousness of the offence and the degree of culpability of the offender. impairment might have a direct bearing on the question of culpability, in which case it can only have one impact on the calculation of a retributive sentence, which is to reduce the quantum of punishment below that which would be proportionate based on the objective facts of the offence.
156
Issues such as fitness for trial and the defence of unsound mind are excluded from consideration at sentencing, because the fact of conviction confirms the offender's criminally responsibility for the offence. 157 Criminal responsibility thus implies a bright line bifurcation, but, arguably, as discussed below, the issue of diminishment of the relevant capacities has a continuing role to play in assessing culpability.
158
The potential for an offender's mental impairment to reduce culpability is generally extremely well-accepted by the courts.
159
There are however significant differences in how courts apply that principle. One line of cases, prominent in South Australia and Western Australia, suggests that culpability is only reduced when there is a clear causal connection between the mental impairment and the commission of the offence.
160
[M]oral culpability would only be lessened where there is a causal connection between the psychiatric illness and the commission of the offence or offences, in the sense that the psychiatric condition must have contributed to the commission of the offence ... It must necessarily be the case that, the greater the contribution of the psychiatric illness, the more the moral culpability will be lessened. To the extent that there is a moral lessening of culpability, that should be reflected in the penalty imposed.
161
Another line of cases has refused to impose any requirement of a causal relationship between the mental disorder and the offence. 162 In Engert
163
Gleeson CJ clearly preferred to avoid the imposition of prescriptive rules which could fetter discretion in an area where 'the interplay of the considerations relevant to sentencing may be complex and on occasion even intricate.' 164 He held that it would therefore be 'erroneous in principle to approach the law of sentencing as though automatic consequences follow from the presence or absence of particular factual circumstances'.
165
In other cases, culpability seems to have been assessed by reference to diminishment of the same capacities which would be relevant to an insanity defence. 166 In Israil, 167 an offender's inability to understand the wrongfulness of his actions, or to make reasonable judgments, or to control his or her faculties and emotions, will impact on the level of culpability of the offender, even where the illness does not amount to an excuse at law.
Spigelman CJ observed that:
168 Spigelman CJ cited with approval the judgment of Wood CJ in Henry, 169 the offender who suffers from a mental disorder or abnormality is less in control of his or her cognitive facilities or emotional restraints, and in some instances lacks the ability to make reasoned or ordered judgments. who explained that the rationale for the principle was that: Ibid 68.
Ibid 68.
166
The insanity defence is available when the accused was, at the time of committing the offence, deprived of the capacity to know the nature or quality of the act he or she was doing or, if he or she did know it, was deprived of the capacity to appreciate its wrongfulness: Almost invariably there is a limited appreciation of the wrongfulness of the act, or of its moral culpability, which although falling short of avoiding criminal responsibility does justify special consideration upon sentencing.
170
Echoes of that approach can be found in numerous cases. 171 Recently, in R v Z, the NSWCCA held that, even when an offender's mental impairment has a causal relationship with the offence, it will have only minimal bearing on culpability if the offender nonetheless understood the gravity of his or her criminal conduct.
172
If an offender's psychological condition results in his or her failing to fully appreciate the extent of the criminality involved in an offence, that is clearly a significant mitigating factor. However, where there is a link reasonably thought to be present between the commission of the offence and the compromised psychological state of the offender so that the offender's judgment about involvement is adversely affected as, for example, where he or she is less able to resist pressures to commit the offence, then the presence of the psychological vulnerability is also relevant and should be taken into account. Of course, the extent to which it affects the culpability of the offender is very much a matter of fact and degree but I do not think that, merely because an offender is aware of the seriousness of the crime he or she commits, his or her psychological condition is immaterial or necessarily of slight significance.
In dissent, Adams J opined that: held that an offender's impaired mental functioning may reduce culpability if, at the time of the offence, it had the effect of: The court noted that the list was not intended to be exhaustive. 
C. A coherent and consistent approach?
The courts have struggled to explain why an offender's mental impairment is specifically relevant to consideration of the utilitarian goal of general deterrence. The rationale for the rule most often quoted in modern cases was originally delivered by Young CJ of the Victorian Court of Criminal Appeal:
General deterrence should often be given very little weight in the case of an offender suffering from a mental disorder or abnormality because such an offender is not an appropriate medium for making an example to others.
182
Young CJ elaborates:
The mental condition of an offender may be taken into account when passing sentence, but whether the evidence establishes legal insanity or mental illness stopping short of legal insanity, the question to be answered is whether the interests of society permit or the interests of the offender require that the sentence to be passed be reduced from what would otherwise be appropriate rather than whether the offender's responsibility for the offence should be regarded as having been reduced.
183
A number of other judges have also attempted to explain why mental impairment is relevant to general deterrence. In Mooney,
184
The concept of the deterrence of others by the punishment of an offender is that an understanding that an offence is followed by substantial adverse consequences will prevent others from committing the offence. Regard to this consideration must, I think, be relevant to the use of the law as an instrument of social administration. Almost two decades later, Allen J in the NSWCCA opined that:
It must be emphasised that general deterrence is directed to deterring others. So one must look to the impact upon others. Even in a case where an offender has a mental disability which is unrelated to the commission of the crime the sympathy which his condition must attract in the eyes of others in the community generally may be such that to sentence him with full weight given to general deterrence might have no impact at all upon others. Human sympathy would say: "Well, you would not expect him to get the same sentence as someone else."
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Also in the NSWCCA, Hunt CJ at CL explained:
The reason for the principle is that the interests of society do not require such persons to be punished as severely as persons without [mental impairment] because such severity is inappropriate to their circumstances. The full understanding of the authority and requirements of the law which is attributed to the ordinary individual of adult intellectual capacities cannot be expected of a person whose intellectual function is insufficient to have that understanding. The means by which the courts give effect to that principle (as an instrument of social administration) is to moderate the consideration of general deterrence to the circumstances of the particular case. incidental. 194 Deterrence, on the other hand, is a utilitarian Benthamite concept which claims that the primary purpose of punishment must be to prevent crime by deterring future offending by the offender or others.
Punishment is justified, despite the suffering of the offender, because of the societal benefits of reductions in crime. 195 Lush J accepts that a deterrent sentence must be subject to its appropriate retributive effect, but adds that the needs of the community are also a limiting factor. In Veen (No 2) the High Court determined that an appropriate sentence is limited by proportionate retributivism; deterrence and other community benefit factors should be considered where relevant, but only within those limits. 196 Lush J does not explain how the needs of the community can be coherently factored into the ascertainment of an appropriate proportionate sentence when the High Court has maintained that the role of proportionality is to set limits within which a deterrent sentence should be fixed. 197 Hunt CJ clearly explains the circumstances relevant to the reduced culpability of mentally impaired offenders and then explains that it would be "inappropriate" to punish these offenders as severely as others and that the 'instrument of social administration' used to implement this principle is the moderation of deterrence. 198 194 As a matter of logic, it is difficult to see why the consideration of mental impairment in sentencing is subsumed within utilitarian deterrence considerations. The dictum of Allen J, quoted above, suggests that "human sympathy" does not demand strongly deterrent sentences for mentally impaired offenders. Implicitly, at the heart of that sympathy could be the idea that the community accepts that these offenders may have a reduced level of moral responsibility for their offending conduct. Reduced moral culpability is therefore more properly relevant to proportionate retributivism. By contrast, public sympathy is irrelevant to deterrence. Even disproportionately harsh sentences would theoretically serve the utilitarian function of deterrence, provided the offender committed the actus reus of the offence.
The offender's moral culpability is a factor squarely relevant to the assessment of a proportionate sentence. Andrew Ashworth has described proportionality as involving two principal dimensions: the objective seriousness of the offence and the moral culpability of the offender. 199 Moral culpability encompasses notions of intent and recklessness and also the mental state that supports some narrowly-defined defences, such as insanity, duress, mistake of fact and provocation, even when those defences cannot be completely made out. 200 Therefore, if mental impairment is related to the offending, it is clearly a culpability factor which should be taken into account in assessing a proper proportionate sentence. 201 This principle has received judicial recognition. In Way
202
Some of the relevant circumstances which can be said "objectively" to affect the "seriousness" of the offence will be personal to the offender at the time of the offence but become relevant because of their causal connection with its commission. This would extend to matters of … mental state (for example, intention is more serious than recklessness), and mental illness, or intellectual disability, where that is causally related to the commission of the offence, in so far as the offender's capacity to reason, or to appreciate fully the rightness or wrongness of a particular act, or to exercise appropriate powers of control has been affected ... Such matters can be classified as circumstances of the offence and not merely circumstances of the offender.
the NSWCCA held that:
203
In other words, when mental impairment has a causal relationship with the offending conduct, it is part of the objective circumstances of the offence and should be considered when assessing the proper proportionate limits of the sentence. Arguably, a 'causal relationship' should be considered broadly in this context because the court has referred to impairment that affects the offender's capacities to reason and to exercise self-control and to differentiate right from wrong. That approach would cohere with the approach favoured by the VCA in Verdins, which, in addition to the above impacts, also expressly includes consideration of impaired ability to exercise appropriate judgment, impaired ability to think clearly and rationally and the engenderment of general disinhibition which can break down the psychological barriers to offending.
204
It is important that the nature of the relationship between mental impairment and the offence be considered broadly because, in many cases, a causal link might not be able to be identified with technical precision. might also be confounded by comorbid substance use which, as noted above, is a widespread problem, and can make issues of causation extremely complex. 206 And, while it is clear that there must be a firm evidentiary foundation before a court can take mental impairment into account, 207 if an offender's condition was undiagnosed at the time of the offence, the courts arguably should take into account the challenges of retrospective diagnosis and the difficulties of identifying in hindsight the precise effect of an impairment.
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The High Court has made it clear that sentencing is not to be approached as a mathematical or a two-stage task where increments are deducted from some nominal starting point. 209 Instead, the preferred process is to take account of all the relevant material, including those elements in conflict with each other, and arrive at a sentence through a process of "instinctive synthesis". 210 In many cases where mental impairment has been put forward on the offender's behalf as a relevant factor, judges have not expressly discussed the nature or extent of the offender's impairment or considered the nature of the nexus with the offending conduct. Arguably, it is important for transparency and accountability that these matters be consciously considered and expressly referred to in sentencing remarks. Even without stipulating a mathematical value, the express consideration of the relevant features and impact of an offender's impairment would undoubtedly aid consistency and provide reassurance that mentally impaired offenders are not being subject to disproportionately harsh sentences.
207
Channon v R (1978) 20 ALR 1, 13.
208
D. Conclusion
This paper has considered the common law's purposive approach to sentencing, as applied to cases involving mentally impaired offenders. The applicable principles were discussed and inconsistencies were revealed in the way sentencing principles are applied, both within and between jurisdictions. It has also been argued that the rules for taking mental impairment into account in sentencing are not logically or doctrinally explicable by reference to the sentencing theory which underpins those rules.
Sentence hearings potentially pose a number of difficulties for mentally impaired offenders. In the absence of formalised mental health screening in the early stages of contact with the criminal justice system, the fact of an offender's mental impairment is liable to escape the notice of the courts.
212
Offenders might lack insight into their own impairment or be unable to provide appropriate instructions to legal counsel. 213 If no psychiatric or psychological report has been obtained, the courts are constrained from taking impairment into account, even when an impairment seems obvious from the offender's presentation and the facts of the offence. 214 Moreover, if a report was not obtained until some months after the offence was committed, psychiatrists can face difficulties in retrospectively diagnosing the operative condition and postulating the precise impact it had on the offender at that time. The result for the offender might be a sentence which is unduly severe, given the offender's reduced culpability.
In addition, in relation to mentally impaired offenders who suffer from comorbid substance abuse disorder, questions of causation are complex and sometimes, unresolvable. 216 Ross and Lawrence found that in these cases, judges are less likely to make orders with treatment conditions and will often fall back on the rules that apply to intoxicated offenders. 
